Friday 

December  12,  1980 


Part  VIII 

Architectural  and 
Transportation 
Barriers  Compliance 
Board 


Compliance  With  Standards  for  Access 
to  and  Use  of  Buildings  by  Handicapped 
Persons;  Proposed  Rulemaking 


82080 


Federal  Register  /  Vol.  45,  No.  241  /  Friday,  December  12, 1980  /  Proposed  Rules 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1150;  Compliance  With 
Standards  for  Access  to  and  Use  of 
Buildings  by  Handicapped  Persons 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Proposed  revised  regulations. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  hereby  issues  its  proposed 
revised  regulations  to  allow  an  award  of 
reasonable  attorney’s  fees  and  costs  to  a 
prevailing  party  other  than  the  Federal 
Government  in  administrative 
proceedings.  This  notice  solicits 
comments  concerning  whether  the  Board 
possetses  legal  authority  to  permit  such 
an  award;  and  if  so,  whether  the 
proposed  procedures  and  standards  for 
determining  the  amount  of  attorney’s  fee 
awards  are  appropriate. 

DATES:  Comments  must  be  received  on 
or  before  February  10, 1981. 

ADDRESS:  Send  comments  to:  Charles  D. 
Goldman,  General  Counsel,  Rulemaking 
Docket  80-4,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  Room  1010,  330  C  Street,  S.W„ 
Washington,  D.C.  20202.  Comments 
received  will  be  available  for  public 
inspection  in  Room  1014  from  9  a.m.  to 
5:30  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Mather,  General  Attorney  (202) 
245-1801  (voice  or  TDD). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Architectural  and  Transportation 
Barriers  Compliance  Board  was 
established  under  section  502  of  the 
Rehabilitation  Act  of  1973,  Pub.  L.  93- 
112,  87  Stat.  391  (29  U.S.C.  792).  Section 
502(d)  authorized  the  Board  to  hold 
hearings  and  issue  orders  it  deems 
necessary  to  ensure  compliance  with 
standards  of  buildings  and  facilities 
issued  under  the  Architectural  Barriers 
Act  of  1968,  Pub.  L.  90-480,  as  amended, 
42  U.S.C.  4151  ■et  seq.  Section  502  also 
provides  that  an  order  of  compliance 
issued  by  an  administrative  law  judge 
be  deemed  a  final  order  for  the  purpose 
of  judicial  review.  The  section  also 
provides  that  any  complainant  or 
participant  may  obtain  review  of  a  final 
order. 

The  Board  had  issued  proposed 
revisions  of  its  regulations  on  practice 
and  procedures  on  compliance  hearings 
(36  CFR  Part  1150)  to  reflect  1978 
amendments  to  Section  502.  45  FR  28969. 


Pursuant  to  this  notice,  one  commenter 
requested  the  Board  to  amend  the  502 
regulations  to  allow  an  award  of 
attorney’s  fees  to  e  prevailing  party  at 
the  administrative  level.  The  Board 
recently  revised  its  regulations.  In  the 
preamble  to  the  revised  regulations,  the 
Board  noted  that  it  wanted  to  study  the 
matter  of  attorney  fees  further.  45  FR 
78472  et  seq. 

Subsequently,  the  Board  decided  to 
publish  in  the  Federal  Register  its 
proposed  regulations  to  permit  award  of 
reasonable  attorney’s  fees  and  costs  to  a 
prevailing  party  other  than  the  Federal 
Government  in  administrative  cases. 
Through  this  notice,  the  Board  solicits 
comments  on  three  questions: 

A.  Whether  the  Board  presently 
possesses  legal  authority  to  award 
attorney’s  fees  and  costs? 

B.  If  so,  whether  the  proposed 
procedure  for  determining  the 
entitlement  to  an  attorney’s  fee  award  is 
proper?  and 

C.  Whether  the  proposed  criteria  for 
calculating  an  attorney’s  fee  is 
appropriate? 

These  issues  are  discussed  below  in 
sections  B,  C,  and  D,  respectively. 

B.  The  Legal  Issue  of  Authority 

The  commenter  asserted  that  the 
Board  has  authority  to  award  attorney 
fees  to  participants  in  compliance 
proceedings.  As  the  statutory  bases  for 
authorizing  the  Board  to  do  so,  the 
commenter  cited  sections  502  and  505(b) 
of  the  Rehabilitation  Act.  29  U.S.C.  792, 
and  794(a),  respectfully. 

First,  section  502  states  that  “the 
Board  shall  *  *  *  conduct 

investigations,  hold  public  hearings,  and 
issue  such  orders  as  it  deems  necessary 
to  insure  compliance  with  the  *  *  * 

(the  Architectural  Barriers  Act  of  1968).’’ 
Id.  at  §  792(d).  The  commenter  asserted 
that  these  words,  reasonably  construed, 
authorize  award  of  attorney’s  fees. 

Second,  section  505(b)  of  the 
Rehabilitation  Act  provides: 

In  any  action  or  proceeding  to  enforce  or 
charge  a  violation  of  a  provision  of  this  Title 
(Title  V  of  the  Rehabilitation  Act),  the  court, 
in  its  discretion,  may  allow  the  prevailing 
party,  other  than  the  United  States,  a 
reasonable  attorney’s  fee  as  part  of  the  costs. 

92  Stat.  2983.  The  commenter  contended 
that  this  section  authorizes  an  award  of 
attorney’s  fees  for  work  done  at  the 
administrative  level.  For  this  position, 
the  commenter  cited  the  following  cases: 
Fischer  v.  Adams,  572  F.2d  406  (1st  Cir. 
1978);  Parker  v.  Califano,  561  F.2d  320 
(D.C.  Cir.  1977):  Johnson  v.  United 
States,  554  F.2d  632  (4th  Cir.  1977).  The 
commenter  also  argued  that  such 
awards  may  be  made  by  administrative 
agencies,  relying  on  Patton  v.  Andrus, 


459  F,  Supp.  1189  (D.D.C.  1978);  and 
Smith  V.  Califano,  446  F.  Supp.  530 
(D.D.C.  1978). 

It  is  noted  that  contrary  to  Patton  and 
Smith,  a  different  court  in  the  same 
district  ruled  that  only  a  Federal  district 
court  is  authorized  to  award  attorney 
fees  for  administrative  work.  Noble  v. 
Clayton,  448  F.  Supp.  1242,  (D.D.C.  1978), 

C.  The  Proposed  Procedures  for 
Determining  the  Entitlement  to  an 
Award 

The  proposed  rule  provides  that  an 
award  of  attorney’s  fees  be  made  to  any 
party  other  than  the  Executive  Director 
or  the  Federal  Government  who 
succeeds  before  the  Board  on  the  merits 
of  the  citation.  Proposed  §  1150.102(c). 
The  phrase  "party  other  than  the 
Executive  Director  or  the  Federal 
Government’’  is  not  limited  to 
complainants  and  participants  but  also 
to  non-Federal  respondents.  For 
example,  a  private  lessor  of  an  allegedly 
noncomplying  building  who  is  named  as 
a  respondent  and  prevails  on  the  finding 
of  compliance  in  the  proceedings  is 
eligible  for  an  award.  The  losing  party  is 
liable  for  costs.  Proposed 
§  1150.104(a)(2).  In  the  case  of  the  losing 
Federal  party,  it  can  be  either  the 
Executive  Director  or  the  Federal 
respondent. 

A  party  who  seeks  an  award  of 
attorney’s  fees  has  the  duty  to  inform,  in 
writing,  the  administrative  law  judge 
that  he/she  is  retaining  a  representative 
in  order  to  qualify  for  attorney  fees. 
Proposed  §  1150.104(a)(4).  The  decision 
of  the  judge  is  not  final  until  the  judge 
has  made  a  determination  on  both  the 
entitlement  to  and  the  amount  of  any 
attorney’s  fee  awards.  Proposed 
§  1150.105(b). 

D.  The  Proposed  Standards  to  Determine 
the  Amount  of  Award 

Proposed  §  1150.104  has  adopted  the 
standards  for  awarding  attorney’s  fees 
articulated  in  Johnson  v.  Georgia 
Highway  Express,  Inc.,  488  F.2d  714  (5th 
Cir.  1974). 

It  must  be  noted  that  in  a  very  recent 
case,  although  the  Court  of  Appeals  for 
the  District  of  Columbia  Circuit 
confirmed  the  Johnson  factors  as 
relevant  to  the  amount  of  award,  it  set 
forth  a  different  fee-setting  formula 
called  the  “lodestar.”  Copeland  v. 
Marshall,  No.  74-1822  (D.C.  Cir.,  filed 
Sept.  2, 1980).  The  “lodestar”  fee  is 
computed  by  multiplying  a  reasonable 
hourly  rate  by  the  number  of  hours 
reasonably  expended  on  the  lawsuit. 
The  reasonable  hourly  rate  is  that 
prevailing  in  the  community  for  similar 
work.  A  reasonable  hourly  rate  is  the 
product  of  a  multiplicity  of  factors:  the 
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level  of  skill  necessary,  time  limitations, 
the  amount  to  be  obtained  in  the 
litigation,  the  attorneys’  reputation,  and 
the  undesirability  of  the  case.  Then,  the 
lodestar  fee  may  be  adjusted  up  or 
down  to  reflect  other  factors:  The 
contingent  nature  of  success;  and 
quality  of  representation. 

PART  1150— PRACTICE  AND 
PROCEDURES  FOR  COMPUANCE 
HEARINGS 

1.  It  is  proposed  that  Subpart  J  be 
amended  by  redesignating  present 
headings  §  §  1150.104  and  1150.105  as 
hew  headings  §§  1150.105  and  1150.106 
and  adding  a  new  heading  §  1150.104  as 
follows: 

Subpart  J — Posthearing  Procedures; 
Decisions 

Sec. 

1150.104  Awards  of  attorney’s  fees  or  costs. 

1150.105  Judicial  review. 

1150.106  Court  enforcement. 

2.  It  is  proposed  that  §  1150.102  be 
amended  by  redesignating  the  present 
paragraph  (cj  as  paragraph  (e)  and 
adding  new  paragraphs  (cJ  and  (d)  as 
follows: 

§1150.102  Decision. 

*  *  *  *  * 

(c)  At  the  time  of  decision,  the  judge 
shall  advise  the  prevailing  party  and 
his/her  representative  that  any  request 
for  attorney’s  fees  or  costs  must  be 
documented  and  submitted  within  20 
calendar  days  for  receipt.  For  the 
purpose  of  an  attorney’s  fees  award,  a 
prevailing  party  is  a  party,  other  than 
the  Executive  Director  or  the  Federal 

/  Government,  who  is  prevailing  on  the 
merits  of  a  citation. 

(d)  When  the  decision  provides  for  an 
award  of  attorney’s  fees  or  costs,  the 
amount  of  these  awards  shall  be 
determined  under  §  1150.104.  In  tlie 
unusual  situation  in  which  the  judge 
determines  not  to  award  attorney’s  fees 
or  costs  to  a  prevailing  party,  the  judge 
shall  set  forth  in  its  decision  the  specific 
reasons  for  denying  the  award. 
***** 

3.  It  is  proposed  that  §§  1150.104  and 
1150.105  be  amended  by  redesignating 
the  present  §  §  1150.104  and  1150.105  as 
§§  1150.105  and  1150.106  and  adding 
new  §  1150.104  as  follows: 

§§  1150.104  and  1150.105  [Redesignated 
as  §§  1150.105  and  1150.106]. 

§  1 1 50. 1 04  Awards  of  Attorney’s  Fees  or 
Costs. 

(a)  In  a  decision  under  §  1150.102,  the 
judge  may  award  the  prevailing  party 
reasonable  attorney’s  fees  or  costs 
incurred  in  the  processing  of  the 
citiation. 


(1)  A  finding  of  compliance  or 
noncompliance  raises  a  presumption  of 
a  prevailing  party’s  entitlement  to  an 
award  of  attorney’s  fees. 

(2)  Any  award  of  attorney’s  fees  or 
costs  shall  be  paid  by  the  losing  party. 

(3)  Attorney’s  fees  are  allowable  only 
for  the  services  of  members  of  the  Bar 
and  law  clerks,  paralegals  or  law 
students  under  the  supervision  of 
members  of  the  Bar,  except  that  no 
award  is  allowable  for  the  services  of 
any  employee  of  the  Federal 
Government. 

(4)  Attorney’s  fees  shall  be  paid  only 
for  services  performed  after  the  filing  of 
the  citation  and  after  the  prevailing 
party  has  notified  the  judge  that  he/ she 
is  represented  by  an  attorney,  except 
that  fees  are  allowable  for  a  reasonable 
period  of  time  prior  to  the  notification  of 
representation  for  any  services 
performed  in  reaching  a  determination 
to  represent  the  party.  Written 
submissions  to  the  judge  which  are 
signed  by  the  representative  shall  be 
deemed  to  constitute  notice  of 
representation. 

(b)  When  a  decision  of  the  judge 
under  §  1150.102  provides  for  an  award 
of  attorney’s  fees  or  costs,  the  prevailing 
party’s  attorney  shall  submit  a  verified 
statement  of  costs  and  attorney’s  fees, 
as  appropriate,  to  the  losing  party  and 
the  judge  within  20  days  of  receipt  of  the 
decision.  A  statement  of  attorney’s  fees 
shall  be  accompanied  by  an  affidavit 
executed  by  the  attorney  of  record 
itemizing  the  attorney’s  charges  for  legal 
services  and  both  the  verified  statement 
and  the  accompanying  affidavit  shall  be 
made  a  part  of  the  citation  file.  The 
amount  of  attorney’s  fees  or  costs  to  be 
awarded  the  prevailing  party  shall  be 
determined  by  agreement  between  the 
prevailing  party,  his/her  representative 
and  the  losing  party.  Such  agreement 
shall  immediately  be  reduced  to  writing. 
If  the  prevailing  party,  the 
representative  and  the  losing  party 
cannot  reach  an  agreement  on  the 
amount  of  attorney’s  fees  or  costs  within 
20  calendar  days  of  receipt  of  the 
verified  statement  and  accompanying 
affidavit,  the  judge  shall  issue  a  decision 
determining  the  amount  of  attorney’s 
fees  or  costs  within  30  calendar  days  of 
receipt  of  the  statement  and  affidavit. 
Such  decision  shall  include  the  specific 
reasons  for  determining  the  amount  of 
the  award. 

(1)  The  amount  of  attorney’s  fees  shall 
be  made  in  accordance  with  the 
following  standards:  The  time  and  labor 
required,  the  novelty  and  difficulty  of 
the  questions,  the  skill  requisite  to 
perform  the  legal  service  properly,  the 
preclusion  of  other  employment  by  the 
attorney  due  to  acceptance  of  the  case. 


the  customary  fee,  whether  the  fee  is 
fixed  or  contingent,  time  limitations 
imposed  by  the  client  or  the 
circumstances,  the  amount  involved  and 
the  results  obtained,  the  experience, 
reputation,  and  ability  of  the  attorney, 
the  undesirability  of  the  case,  the  nature 
and  length  of  the  professional 
relationship  with  the  client,  and  the 
awards  in  similar  cases. 

(2)  The  costs  which  may  be  awarded 
are  those  authorized  by  28  U.S.C.  1920  to 
include  (i)  fees  of  the  reporter  for  all  or 
any  of  the  stenographic  transcript 
necessarily  obtained  for  use  in  the  case; 
(ii)  fees  and  disbursements  for  printing 
and  witnesses;  and  (iii)  fees  for 
exemplification  and  copies  of  papers 
necessarily  obtained  for  use  in  the  case. 
Witness  fees  shall  be  awarded  in 
accordance  with  the  provisions  of  28 
U.S.C.  1821,  except  that  no  award  shall 
be  made  for  a  federal  employee  who  is 
in  a  duty  status  when  made  available  as 
a  witness. 

4.  It  is  proposed  that  §  1150.105  be 
amended  by  designating  the  present 
paragraph  as  paragraph  (a)  and  adding  a 
new  paragraph  (bj  as  follows: 

§1150.105  Judicial  Review. 
***** 

(b)  For  purposes  of  this  part,  the 
decision  of  the  judge  shall  be  final  only 
when  the  judge  makes  a  determination 
on  all  of  the  issues  in  the  citation, 
including  whether  or  not  to  award 
attorney’s  fees  or  costs.  If  a 
determination  to  award  attorneys  fees  is 
made,  the  decision  will  not  be  final  until 
the  procedure  is  followed  for 
determining  the  amount  of  the  award  as 
set  forth  in  §  1150.104. 

5.  It  is  proposed  that  §  1150.113  be 
amended  by  redesignating  paragraph  (c) 
as  paragraph  (dj  and  adding  new 
paragraph  (cj  as  follows: 

§  1 1 50. 1 1 3  Amicable  Resolution. 
***** 

(c)  A  resolution  may  include  a  finding 
on  the  issue  of  noncompliance,  an 
award  of  attorney’s  fees  or  costs,  and 
must  include  any  corrective  action 
agreed  upon. 

***** 

Issued  in  Washington,  D.C.,  on  November 
28. 1980. 

Max  Cleland, 

Chairperson,  Architectural  and 
Transportation  Barriers  Compliance  Board. 
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